
. _ATION
AX

MARKET

;

isrzg#a (srflea ) nr rfeau,
see4e.±. ±. .Offieofthe'Commissioner (Appeal),

#is. ,a%sis#ii#rel?sifitsignets, alanararaf?Cerra1Gsi peal,comiiiissionerate, Ahmedabad
±,,fj,,eh4rayrua; irif, sarar$] Garala 36%«

~;;nm rCi>CG$T Bhava~;'R,eyeime M~rg,: Ambawadi, Ahmedabad 380015
:.? 'h~.:01Q·26:3pso6s:hL: .··. o:·:: ~8Cbcffio79263os136 ·

• • ., • }, . • • ·•' . • . • ' o . C • • ' • • .. • ' •

cf>

DIN:20230764S.W006.0000B1A ,- ·. '.~tffic· :,,y:' .. ,. : .:·

~~: FileNo,::,~APPL/COM/STP/692/2023-APPEAL/; '6"6'1 ;_ t,f<
. . : .

~~th.,~ Order,;ln-Appeal Nos. AHM-EXCUS-002-APP-56/2023-24
~Date: 21-07-2023~ ffi ~ c=rrfu]' Date of Issue 25.07.2023

rgrr (rfta)art,gfq. .
Passed by Shri Shiv-Pr~tap Singh; Commissioner (Appeals)

• ES«Et;s' __
Arising outofOrder-in-Original No. 212/AC/Demand/22-23 fit: 25.11.2022, issued
by Deputy/Asslstan_t;¢6~r.niss,(9_n~r, ·CGST, Division-I, Ahmedabad-North

? es .±%ii
31416-tcbdl (wf' ,WR ~:; q:~·jl,:N~ine !&'.Address

'·',r)/,i}:'·t<. :'.;r,\_1?'.:'\(;\:)\. ': .
1 ; Appellant, ·.; i ·,, . ,. ,· - . ·

• . .. . . ' . ;_;:., .::·:'. ..•I, •··

'Ills Nilesh Babulal Patel, .c-205, 0zone Lifestyle, .
Opp. Janseva.Kandra, Niko I Naroda Road,
Ahmedabad-382350

2. Respo.nderif: ;:: .
. Th~,Deputy/As~istant: Commissioner, CGST, Division-I, Ahmedabad North

'--.1 I: . • I ·'.• ·,•1 '. I'. ,?~oun_q F.,to,~fr,, ,,;Jiy~b_l:)a_i 11/)an~ion Building, Aashram Road, Ahmedabad -
380052' •, ,, ., ,l.:. :,'.' :,, •: .·. ·-- :

'.'ii;,;

ah{ ne% <i4al#f±&r'ah arias' aa e at as snar fa enferfa
I·' -•-~•-··•••.- .. /1"'" ~ ~~~~-·"ff~~F,T ·-~· 'm~ifllJT ~ ~ cnx 'ffcpill t I ·

Any:p~rs.on:aggrJ~yed bythi$ qi~q~r;-ln-Appealmay file an appeal or revision application,
as the one m<:1y be ag~irist\~L!C[l})rd~r/to:the appropriate authority in the following way:

' ' t'.·'· ·, :· ;•.:

~ "ffxcortcnf:;~rifur~ • ; :
Revision appli_fc\\i~~ .~p ~~Y~-~~n;t~JJ~ of India :

« au $a&i,gr« siefrii, ,1ss4 al err sra # say mg rat a a # put#a
mxf 'cbl' B'(f..:..~,,:;~,:m~.;~::;fB',.~ ·~a:rur ~ 31tTfrf "fffucr, ~ mcnrx, Jclro
+iana, «aa f@#it,} ttsfj .#ifir,ta a 'l=fcA' , xfflc'i -i:wf, ~ ~: 110001 'cbl' ~ ~
~I : . -JEE;;Ste;> : ... ( };:( ! : l ·): ,- . .

(i) A revisi6:kt ::appiiq~H~n\~iff~i\:tci, the I Under Secretary, to the Govt. of India, Revision
App~ication Unifjfinis$tryof#in#hc#;peartrnnt of Revenue, 4 Foor, Jeeva~ Deep Building,
Parliament StreE3l{New Delhi ::.•,110 OQ1 under Section 35EE of the CEA 1944 in respect of the
following case,::.gov$rned tiy first proviso to sub-section (1) of Section-35 ibid :- ,8..1 ··_;__ ·_::;\. i" ·: ;•·· .

(ii) zaf re# stRa #i ors hf arR cblxl!sll4 'fl fcITTfr 'B'l'-sm <TT~ cblxl!sll4 if
m fat quern"qiterrmm#or sy mf li, m fclTTfr 'tjO,SllllX lTT~ # 'tlIB
% fa,a arai#"at'fa+ft:'vgrti al #i #t ufu hr g{ st I

' . ~ ••• I • ·•• • • ' ••L)° :_' '.. ' . . '

(ii) In c~;~~t~r,:~~Y. :lo~ti~bg_o : . ---- occur in transit from a factory to a
warehouse, on·to• :another :factory use to another during the course of
processing:o_fthe;g9_od§;in ~ yvareh ether in a factory or in a warehouse.

, ,· i ... , I ,; : ~- ' . • • I ' ;-/

·' ~:

J



(A)

(B)

In ca_s'$::~f r~~_at_~ of~'Jty:~f,E?Xbise on goods exported to any country or territory
outsid~:.'•lrldia/of ob''\~xds9ble',material used in the manufacture of the goods
which are'exported to any country or territory outside India.

ei#@site,ii8tiit,@«re« «ra» ens«e or rs n a

In case· of gobds' ~Xported. outside India export to Nepal or Bhutan, without
payment.of duty. •' ;" ,· '

;,

Credit of any,'dutyallowed to be utilized towards payment of excise duty on final
products under the provisiohs .bf this Act or the Rules made there under and such
order: is :passed. by the .Commissioner (Appeals) on or after, the date appointed
und~r $~,?,19~'.-ofth~f:in?nc~ (No.2) Act, 1998.
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(CESTfif~1:•~~d~fi6'pr;s,_ahurhali .l~hawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in ca,Se,~1,,;ppeits 6\h ,icjh~ri •~81J:retiij&n para-2(i) (a) above.
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The i~ppe~f;\~i\he/1PP~l!?t~'. Tribunal shall be·-filed in quadruplicate in form EA-3
as prescribed;under Rule@ of.Central Excise(Appeal) Rules, 2001 and shall be
acc9,n7pap!,~8;;~.9gin~Jjp~.~>~~iph; a~ least should be accompanied by a fee of
Rs.: 1'.0QP/;;f,Rs.;~,0P0/2-J;ft1_c;!:fRsJ0,0Q0/- where amount of duty/ penalty/ demand
I ret~-b:c\'.:i,~)'y)?t9\9!:\l~,9[:~: ·~a:~ t8 :5:Pi\lc and above 50 Lac respectively in the _form
of cro,s.s,~tkba.nkJorafLintfavorn ofaAsstt. Reg1star of a branch of any nominate
publicSe@t6it#afiof{the"pi@ee wfiere the bench of any nominate public sector
banW·dfJh~J>I.a.ce ,wt\~f~: th$.{legch; .ofthe Tribunal is situated.
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appeai to: the AppellantTribunal or the one application to the Central Govt. As
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Fo_r -~m;·~ppea1--t6bEf'file9 :before the CESTAT, 10% of the Duty & Penalty
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pr9vklec;jJh~t)pe. pr~ttj13po.sit ,a.mount shall not exceed Rs.1 o Crores. It may be
ntjj¢~JtH.~tJ1J~'.::Pt~~91ep,qsif \s; ;f .m~ndatory condition for filing appeal before
CESTAT;:(Section 35:C1.(2AJ,arid 35 F ofthe Central Excise Act, 1944, Section 83 & Section 86
odf-ie!i=i'naPic~:Act :,1fi94)' '.!1=:· tr' \: 1:, :. ·
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3. Being aggrieved with the impugned order, the appellant preferred the present appeal
on the following grounds:

• The appellant is engaged in the business of textile processing work on job-work basis.

The appellant receives the fabrics from the principal manufacturer, on the basis of

delivery challan, and sent back lo the said manufacturer, after processing and working

on said textile products, resulting in the manufacture or finishing or an article or any

operation, on the basis of outward delivery challan.

• The appellant have neither obtained Service Tax Registration nor paid any service tax,

since they were providing Job-Work services, related to Textile Processing, which was

duly covered under Entry (£) of Negative List i.e. Section 66D of Finance Act, 1994,

and also exempted vide Entry No. 30 of Notification No. 25/2012-ST dated

20.06.2012. Therefore, such job-work income, in relation to textile processing, recived

from the principals or customers are exempted from Service Tax.

• The show cause notice is restricted to demand of service tax based on comparison

between IT Returns, Form 26 AS and ST-3 Returns, whereas, the adjudicating

authority has dwelled into the issue of taxability, thus the impugned order travels

beyond the scope of Show Cause Notice, hence, liable to be set-aside.

• It is a settled position of law that income reflected in IT Returns/Balance Sheet is not a

proper basis to determine the service tax liability without establishing the nature of

service and the purpose for which the income is received. Present Show Cause Notice

issued is "vague" and is not justifiable in the eyes of law, in terms of instructions

issued by CBIC dated 26th October,2021.

• Further also, the appellant has availed the benefit of SSI Exemption vicle Notification

No. 33/2012-ST, dated 20.06.2012, being value of taxable service is below the

threshold limit of Rs. 10 Lakhs. Therefore, in any case, the appellant is neither liable

to discharge any service tax liability, nor liable to obtain service tax registration: on

thejob work income earned by them during the period FY 2015-16 to FY 2017-18 (up
to June-2017).

• Since, the appellant are not liable to make any payment of demand of service tax,

based on the facts mentioned in above paras, they are also not liable to make any

pay~ne :i-t:-:o~~&st too, since the interest can be imposed only on amount of service-e.~ '<1 iJ1,,>;-_
·? cw, "

tax -,'%,,~,,/'/:fl" •'I~•\~,"t,
o • .}} ze
> es 3es ± g.
·, 4>.s"o ·c"°

5



F. No. GAPPL/COM/STP/632/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nilesh Babulal Patel, C-205, Ozone

Lifestyle, Opp. Janseva Kendra, Nikol Naroda Road, Ahmedabad - 382350 (hereinafter

referred to as "the appellant") against Order-in-Original No. 212/AC/Demand/22-23 dated

25.11.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central OST, Division I, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ARGPP6482N. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 47,31,217/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 1941 (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

relevant documents for assessment, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-V/Nileshbhai

Babulal Patel/Un-Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs.

6,86,026/- for the period FY 2015-16, under proviso to Sub-Section ( 1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(l)(a), Section 77(l)(c),

Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of

un-quantified amount of Service Tax for the FY 2016-17 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 6,86,026/-was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 7 5 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 6,86,026/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1)a) of the Finance Act, 1994; and (iii) Dk s, 10,000/- was imposed on the
4

appellant under section 770)c) of the Fv
r3
-%
1 ­

J
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F.No. GAPPL/COM/STP/6j2/2023-Appeal

• Penalty under Section 77(1) and 77(2) of Finance Act, 1994 is not imposable in

present case since the appellants is not liable to discharge any service tax liability. It is

further submitted that penalty under Section 78 of the Act can be imposed only if the

appellant suppresses any information from the Department. However, the appellant

have not suppressed any material fact with an intention to evade payment of service

tax. Therefore, penalty under Section 78 of the Act cannot be imposed in the present
case.

• The appellants have duly disclosed all the material facts and information related to the

service income earned during the period. Income tax returns, based on which

department has issued demand notice, is also an official public document of the

department, and appellant have duly disclosed all the income earned whether taxable

or not under service tax laws. Therefore, extended period of limitation is not

invocable, in the present case, in terms of Section 73(1) of Finance Act, 1994.

4. Personal hearing in the case was held on 07.07.2023. Shri Sourabh Singha!, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum. He submitted that the appellant provided job work

service for embroidery work. The same is exempted under the Notification No. 25/2012-ST.

He requested to set aside the impugned order which was passed ex-parte without any
verification.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015­

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service
the non-levy of service tax is alleged against the,~ erely because the appellant had

la° sc.
reported receipts from services, the same Ca! 1!Jr:~mf,r:1 for arriving at the conclusion

"& 7- R s '
or· /..-·so , o°
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F.NO. GAPPL/COM/STP/692/2023-Appeal

that the respondent was liable to pay service tax, which was not paid by them. In this regard. I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"ft was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cu use norices

based on the difference in ITR-TDS data and service tax returns only afer proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass o

judicious order afterproper appreciation offacts and submission ofthe noticee. "

. 6.1 In the present case, I find that letters were issued to. the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contention of the appellant is that they are engaged 111

textile processing work on job work basis, which is duly covered under Entry (t) of Negative

List of service provided in Section 66D of the Finance Act, 1994 and also exempted from

service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST dated 20.06.2012 and their

income was not liable to Service Tax.

7.1 It is also observed that the adjudicating authority has. confirmed the demand of service
tax in the impugned order passed ex-partc.

7
)

8. For ease of reference, I hereby produce the relevant text of Section 66D(f) of Finance

Act, 1994 and the relevant text of the Notification No. 25/2012-ST dated 20.06.20 I 2, as

amended, which reads as under:

"SECTION 66D. Negative list ofservices.­

The negative list shall comprise ofthefollowing services, namely :­
ga

(a.
I

¥

ti



F.No. GAPPL/COM/STP/692/2023-Appeal

(f) services by way of carrying out any process amounting to manufacture or

production ofgoods excluding alcoholic liquorfor human consumption. "

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette of India, Extraordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable servicesfrom
the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,
namely:­
1...
2 .
30. Carrying out an intermediate production process asjob work in relation to ­

(a) agriculture, printing or textile processing;

(b) cut andpolished diamonds and gemstones; or plain and studdedjewellery
ofgold and other precious metals, falling under -Chapter 71 of the Central
Excise TariffAct, 1985 (5 of1986);

(c) any goods excluding alcoholic liquors for human consumption, on which
appropriate duty is payable by the principal manufacturer; or

(d) processes ofelectroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or auto black, during the course of
manufacture ofparts ofcycles· or sewing machines upto an aggregate value of
taxable service ofthe specifiedprocesses ofone hundred andfifty lakh rupees
in afinancial year subject to the condition that such aggregate value had not
exceeded one hundred and fifty lakh rupees during the preceding financial.,year:

9. On scrutiny of the documents submitted by the appellant viz. Invoices, delivery

challans and Profit & Loss Account, it appears that the appellant engaged in intermediate

production process as job work in relation to textile processing, i.e. Embroidery Work, which

is not amounting to manufacture or production, therefore, the job work carried out by the

appellant was exempted from service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST

dated 20.06.2012 and the appellant not required to pay any service tax on the income of Rs.

47,31,217/- received by them during the FY 2015-16.

10. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand---of Service Tax is not sustainable on merits, tl1$,,1:c;"l!•@0'€l~ t arise any question of charginge's."«g.
interest or imposing penalties in the case. 1~~::~~.r )' s(~

±%%Y r • • 3$; 5
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11. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of job work income received by the appellant

during the FY 2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set

aside the impugned order incl allow the appeal filed by the appellant.
i .
I

12. sfhaafta aft& zrfa far1 3qla a@afan sraraj
The appeal filed by the appellant stands disposed of in above terms.

ts.s
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

a
(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

Mis. Nilesh Babulal Patel,

C-205, Ozone Lifestyle,

Opp. Janseva Kendra,

Nikol Naroda Road,

Ahmedabad - 382350

The Assistant Commissioner,

COST,Division-I,

Ahmedabad North

Dae: 2 1-)-1)

J

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmeclabacl Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5Guard File

6)PA file




