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payment of duty ‘
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final

’ products under the provrsrons of this Act or the Rules made there under and such
order is: -passed’ by-the .Commissioner (Appeals) on or after, the date appointed
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The above appllcatlon shall be made in duplicate in Form No. EA-8 as specified
under.- Rule 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date; «an- whloh the order’ sought to-be appealed against is communicated and
shall he. aocompanred by two copies each of the OIO and Order-In-Appeal. It
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3. Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

* The appellant is engaged in the business of textile processing work on job-work basis.
The appellant receives the fabrics from the principal manufacturer, on the basis of
delivery challan, and sent back (o the said manufacturer, after processing and working
on said textile products, resulting in the manufacture or finishing of an article or any

operation, on the basis of outward delivery challan.

o The appellant have neither obtained Service Tax Registration nor paid any service tax,
since they were providing Job-Work services, related to Textile Processing, which was
duly covered under Entry (f) of Negative List i.e. Section 66D of Finance Act, 1994,
and also exempted vide Entry No. 30 of Notification No. 25/2012-ST dated
20.06.2012. Therefore, such job-work income, in relation to textile processing, recived

from the principals or customers are exempted from Service Tax.

e The show cause notice is restricted to demand of service tax based on comparison
between IT Returns, Form 26 AS and ST-3 Returns, whereas, the adjudicating
authority has dwelled into the issue of taxability, thus the impugned order travels

beyond the scope of Show Cause Notice, hence, liable to be set-aside.

It isa seitled position of law that income reflected in IT Returns/Balance Sheet is not a
proper basis to determine the service tax liability without establishing the nature of
service and the purpose for which the income is received. Present Show Cause Notice

~ issued is "vague" and is not justifiable in the eyes of law, in terms of instructions

issued by CBIC dated 26™ October,2021.

° Further also, the appellant has availed the benefit of SSI Exemption vide Notification
No. 33/2012-ST, dated 20.06.2012, beilllg value of taxable service is below the
threshold limit of Rs. 10 Lakhs. Therefore, in any case, the appellant is neither liable
to discharge any service tax liability, nor liable to obtain service tax registration, on
the job worlk income earned by them during the period FY 201516 to FY 2017-18 (up
to June-2017).

e Since, the appellant are not liable to make any payment of demand of service tax,

based on the facts mentioned in above paras, they are also not liable to make any

payy@t’%ﬁ'gﬁlgggﬁioo, since the interest can be imposed only on amount of service
& 7
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F.No. GAPPL/COM/STP/692/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nilesh Babulal Patel, C-205, Ozone
Lifestyle, Opp. Janseva Kendra, Nikol Naroda Road, Ahmedabad — 382350 (hereinafter
referred to as “the appellant™) against Order-in-Original -No. 212/AC/Demand/22-23 dated
25.11.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commmissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ARGPP6482N. On scrutiny of the data received from the Central Board of Direct Taxes

~ (CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 47,31,217/- during the FY 2015-16, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” or “Total amount paid / credited under
Section 194C, 1941, 194H, 194] (Value from Form 26AS)” filed with the Income Tax
department. Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but had neither obtained Service Tax registration nor
paid the aplalicéble service tax thereon. The appellant was called upon to submit copies of
relevant documents for assessment, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 SleseQLlelltly, the appellant were issued Show Cause Notice No. AR-V/Nileshbhai
Babulal Patel/Un-Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs.
6.86,026/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the .

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),
Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of
un-quantified amount of Service Tax for the FY 2016-17 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 6,86,026/-was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Fufther
(1) Penalty of Rs. 6,86,026/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appellanf under Section

77(1)(a) of the Finance Act, 1994; and (iii) gamgt%y of Rs. 10,000/- was imposed on the
& ’

appellant under Section 77(1)(c) of the Fir
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o Penalty under Section 77(1) and 77(2) of Finance Act, 1994 is not imposable in
present case since the appellants is not liable to discharge any service tax liability. It is
further submitted that penalty under Section 78 of the Act can be imposed only if the
appellant suppresses any information from the Department. However, the appellant
have not suppressed any material fact with an intention to evade payment of service
tax. Therefore, penalty under Section 78 of the Act cannot be imposed in the present

case.

* The appellants have duly disclosed all the material facté and information related to the
service income earned during the period. Income tax returns, based on which
department has issued demand notice, is also an official public document of the
department, and appellant have duly disclosed all the income earned whether taxable

“or not under service tax laws. Therefore, extended period of limitation is not

invocable, in the present case, in terms of Section 73(1) of Finance Act, 1994,

4, Personal hearing in the case was held on 07.07.2023. Shri Sourabh Singhal, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated
submission made in appeal memorandum. He submitted that the appellant provided job work
service for embroidery work. The same is exempted under the Notification No. 25/2012-ST.
He requested to set aside the impugned order which was passed ex-parte without any

verification.

5. [ have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authority,
confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts from Services” provided by the Income Tax

Department, no other cogent reason or 1ustmcat10n is forthcoming from the SCN for raising

the demand against the appellant. 1t is also not specified as to under which category of service

the non-levy of service tax is alleged against the-4R pellzm, 2 erely because the appellant had

€404y

reported receipts from services, the same cai LéR %‘ba%s for arriving at the conclusion
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that the respondent was liable to pay service tax, which was not paid by then. In this regard. |

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions of the Board (o issue show cause notices
based on the difference in ITR-TDS data and service tax returns only afier proper
verification of facts, may be jollowed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable nzeclianism lo monilor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected 1o puss a

Judicious order afier proper appreciation of fucts and submission of the noticee.”

.6.1  In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, the SCN has been issued only on the basis of details received f‘rom
the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contention of the appellant is that they are engaged in

textile processing work on job work basis, which is duly covered under Entry (£) of Negative
List of service provided in Section 66D of the Finance Act, 1994 and also exempted from

service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST dated 20.06.2012 and their

- income was not liable to Service Tax.

7.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax in the impugned order passed ex-parte. '

8. For ease of reference, I hereby produce the relevant text of Section 66D(f) of Finance
Act, 1994 and the relevant text of the Notification No. 25/2012-ST dated 20.06.2012. as
amended, which reads as under:

“SECTION 66D. Negative list of services.—

The negative list shall comprise of the following services, namely :-

w7,
‘s,

S, .
Io-

AT, hn

<ne COmy,




F.No. GAPPL/COM/STP/682/2023-Appeal

D services by way of carrying out any process amounting to manufacture or

production of goods excluding alcoholic liquor for human consumption.”

“Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (hereinafier referred to as the
said Act) and in supersession of notification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette of India, Extraordinary, Part
1l Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interes! so to do, hereby exempls the following taxable services firom
the whole of the service tax leviable thereon under section 66B of the said Act,

namely:-
I...
2

E4

30. Carrying out an intermediate production process as job work in relation to -
(a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded jewellery
of gold and other precious metals, falling under Chapter 71 of the Central
Excise Tariff Act, 1985 (5 of 1986);

(c) any goods excluding alcoholic liquors for human consumption, on which
appropriate duty is payable by the principal manufacturer; or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or auto black, during the course of
manufacture of parts of cycles or sewing machines upto an aggregate value of
taxable service of the specified processes of one hundred and fifty lakh rupees
in a financial year subject to the condition that such aggregate value had not
exceeded one hundred and fifty lakh rupees during the preceding financial
year;

9. On scrutiny of the documents submitted by the appellant viz. Invoices, delivery
challans and Profit & Loss Account, it appears that the appellant engaged in intermediate
production process as job work in relation to textile processing, i.e. Embroidery Work, which
is not amounting to manufacture or production, therefore, the job work carried out by the
apbellant was exempted from service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST
dated 20.06.2012 and the appellant not required to pay any service tax on the income of Rs.
47,31,217/- received by them during the FY 2015-16.

10.  In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand

of Service Tax is not sustainable on merits, tlj?gg:@d@e@ t arise any question of charging
C
8 :
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interest or imposing penalties in the case.
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1.  In view of above, I hold that the impugned order passed by the adjudicating authority
conﬁl'"ming demand of Service Tax, in respect of job work income received by the appellant
during the FY 2015-16, is not legal and proper and deserve to be set aside. Accordingly, [ sel
aside the impugned order a’md allow the appeal filed by the appellant.

! ;

L

12. Wﬁmwaﬁﬁﬁwﬁamﬁmwﬁmaﬁ%ﬁ%wg |

The appeal filed by the appellant stands disposed of in.above terms.
%’\&

(Shiv Pratap Singh)
Commissioner (Appeals)

Attested ‘ ' Date: 1. ]~ ?'-"\*)

(R. C. Maniyar) :
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD /SPEED POST

To, '

M/s. Nilesh Babulal Pate], Appellant
C-205, Ozone Lifeétyle,

Opp. Janseva Kendra,

Nikol Naroda Road,

Ahmedabad — 382350

The Assistant Commissioner, Respondent
CGST,Division-1,
Ahmedabad North

Copy to : .
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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